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H-2A and H-2B Labor Certification Programs 
Webinar Briefing Outline 

I. Overview of Department of Laborôs OFLC 

II. Program Workload Trends & Regulatory Authority 

III. Program Requirements, Filing Tips & Best Practices 

 Step 1:   Obtain a Prevailing Wage 

 Step 2:   Submit a Job Order to SWA 

 Step 3:   Submit Application to DOL-OFLC 

 Step 4:   DOL-OFLC Processing of Application 

 Step 5:   Issuance of Final Determination 

IV. Helpful Tips for Responding to H-2A Audit Examinations 

V. Resources for Checking Processing Times  
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Understanding the H-2A and H-2B Programs 
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Briefing Section I 

Overview of Department of Laborôs 

Office of Foreign Labor Certification 

 

 



Understanding the H-2A and H-2B Programs 
Overview of the Immigration Process 

Obtain a labor certification from the Department of Labor  

Requires conducting a labor market test with the State 

Workforce Agency where work will be performed 
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Obtain an approved petition from the DHS United States 

Citizenship and Immigration Service for a specific number of 

workers under H-2A or H-2B visa classification 

After receiving USCIS petition approval, workers  will apply with 

one of the Department of State visa-issuing consulates abroad 

for an H-2A or H-2B visa 

After receiving the visa from a DOS consulate, workers arrive at a 

port of entry where DHSôs Customs and Border Protection 

officers verify eligibility for admission and length of stay 

Step 1 

Step 2 

Step 3 

Step 4 



Department of Labor 
Office of Foreign Labor Certification - Overview 

ÁThrough a delegation from the Secretary of Labor, OFLC 

administers employment-based immigration programs 

ñEmployment-basedò means that an employer and not the foreign 

worker is filing an application 

ÁOFLC certifies to DHS-USCIS and DOS that: 

1. There are not sufficient U.S. workers who are able, willing, 

qualified, and available for the requested positions; and that the 

2. Employment of the foreign worker(s) will not adversely affect the 

wages and working conditions of similarly employed U.S. workers 
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Department of Labor 
Office of Foreign Labor Certification - Overview 

ÁOFLC receives and processes employer-filed applications 

through National Processing Centers 

ÁOFLC programs are divided, by visa classification, into two 

major types: 

7 

Immigrant 

Atlanta Processing Center 

Non-Immigrant 

Chicago Processing Center 

     Permanent (PERM) Program  

                   άGreen Cardέ 

 

     H-1B, H-1B1, E-3 Skilled Occupations Visas 

     H-2A Temporary Agricultural Visa 

     H-2B Temporary Non-Agricultural Visa 
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Understanding the H-2A and H-2B Programs 
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Briefing Section II 

Program Workload Trends & 

Regulatory Authority 

 

 



Department of Labor: H-2A Program 
Visa Program Features & Workload Trends 
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H-2A Program Features 

Á 8,373 applications processed 

during FY 2016 *  

Á 96% certification rate 

Á Peak season (Dec-Apr; July-Oct) 

Á Pre/Post-filing labor market test 
 

Select Economic Sectors  

Á Sheep and Cattle Ranching 

Á Christmas Trees/Logging 

ÁWheat Harvesting 

Á Tobacco, Fruits and Vegetables 

Á Migratory Beekeeping  
 

* Data available through September 3, 2016 



Department of Labor: H-2A Program 
Current Regulatory Authority 

10  

Á20 CFR 655, Subpart B (effective March 15, 2010) 

https://www.foreignlaborcert.doleta.gov/h-2a.cfm 

 

ÁDepartment published a Final Rule establishing special 

procedures for the herding or production of livestock on 

the range (effective November 16, 2015) 

Implementation website for all factsheets, small business 

handbook, FAQs, and technical assistance materials at  

https://www.foreignlaborcert.doleta.gov/h-2a_herders.cfm 
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Department of Labor: H-2B Program 
Visa Program Features & Workload Trends 
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H-2B Program Features 

Á 6,876 applications processed 

during FY 2016 * 

Á 82% certification rate 

Á Peak season (Dec-Feb; July-Aug) 

Á Post-filing labor market test 
 

Select Economic Sectors  
Á Landscaping/Reforestation 

Á Resort Hotels/Restaurants 

Á Construction 

Á Amusement/Recreation 

Á Horse Racing/Ski Resorts 

Á Seafood (shrimp, crabs, oysters) 
 

* Data available through September 3, 2016 



Department of Labor: H-2B Program 
Current Regulatory Authority 

12  

Departments of Labor and Homeland Security jointly 

published two regulatory actions with an immediate 

effective date of April 29, 2015 
 

Á Interim Final Rule (IFR): Temporary Non-Agricultural 

Employment of Hï2B Aliens in the United States 

ÁFinal Rule: Wage Methodology for the Temporary Non-

Agricultural Employment in the Hï2B Program 

 

For more information, visit the OFLC website at 
www.foreignlaborcert.doleta.gov/2015_H-2B_IFR.cfm 
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Understanding the H-2A and H-2B Programs 
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Briefing Section III 

Program Requirements, Filing Tips       

& Best Practices 

 

 



Department of Labor: H-2A and H-2B Programs 
Comparing Wage Setting Requirements 
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H-2A Agriculture H-2B Non-Agriculture 

STEP 1:  Obtain Prevailing Wage 

Recommended Timeframe: Between 90 

and 75 days before work start date 

Recommended Timeframe: Between 150      

and 135 days before work start date  

Á Employer obtains minimum wage 

information from OFLC website  

Á Employer obtains prevailing wage from 

OFLC NPWC (Form ETA ï 9141)  

Á Employer begins preparing a job order 

on the Form ETA-790 and H-2A 

application package 

Á Employer begins preparing a job order      

and the H-2B application package 

Á Offer, advertise in recruitment, and pay 

the highest of the following: 

1. Adverse Effect Wage Rate (AEWR) 

2. Prevailing Hourly Wage or Piece Rate 

3. Collective Bargaining Wage 

4. Federal or State Minimum Wage 

Á Offer, advertise in recruitment, and pay       

the highest of the following: 

1. Prevailing Wage 

    (e.g., BLS-OES mean wage, acceptable  

employer survey, CBA) 

2. Federal, State or Local Minimum Wage 



Hourly AEWRs 

Á Based on U.S. Department of 

Agricultureôs (USDA) Farm 

Labor Survey 

Á Annual weighted average 

hourly wage for field and 

livestock workers (combined) 
 

Á Wage rates are statewide 

based on USDA regions 
 

 

Á For current AEWRs, visit the 

OFLC Agricultural Online 

Wage Library at: 

https://www.foreignlaborcert.doleta.gov/adverse.cfm 

H-2A Agriculture Program 
Wage Setting Requirements  
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Prevailing Wage  

Á The wage (hourly, weekly) determined 

by the SWA to be prevailing in the 

local, regional, or statewide area 

 

Prevailing Piece Rate  

Á The amount that is paid to workers in 

the crop or commodity per piece     

(e.g., bin, pallet, bushel) determined 

by the SWA to be prevailing in the 

local, regional, or statewide area 

Á For current prevailing wages, visit the OFLC Agricultural Online Wage 

Library at: http://www.foreignlaborcert.doleta.gov/aowl.cfm 

H-2A Agriculture Program 
Wage Setting Requirements 
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H-2A Agriculture Program 
Wage Setting Requirements 

ÁQuestions about minimum wage requirements should be 

directed to the SWA at the time of placing the job order 

Á If the USDA hourly AEWR and/or the SWA prevailing wage 

or piece rate is adjusted during a work contract period and is 

now the highest applicable minimum wage in effect at the 

time work is performed, the employer must pay that higher 

wage 

 

 

Important Reminders:  

Á Annual updates to the USDA hourly AEWRs are published in the Federal 

Register some time during the month of December 

Á Remember that the monthly AEWR for occupations involved in the herding 

or production of livestock will also be published in the Federal Register in 

December and become effective January 1, 2016 
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H-2A Agriculture Program 
Sample Wage Offers on Form ETA-790 

ÁMake sure wage offer(s) match the Form ETA-9142A in each 

of the crops and commodities 
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H-2B Non-Agriculture Program 
Wage Setting Requirements 

General Filing Tips 

Á DO NOT WAIT!  Please file your request for a prevailing wage 
determination as soon as practically possible 

Á As of July 1, 2016, the validity period for prevailing wage determinations 
will be issued to June 30, 2017 

Á Under the 2016 DOL Appropriations Act, the term ñprivate surveyò 
include (1) government surveys not conducted or issued by DOL, and 
(2) non-government surveys conducted by private individuals or 
organizations who are bona fide third parties  

Á Employer-provided surveys must provide the single arithmetic 
mean of wages paid to all workers in the occupational 
classification within the area of intended employment, regardless 
of skill level, experience, education, and length of employment 

Reminder: Where the survey provides only a median, not an 
arithmetic mean, a median wage is acceptable 
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H-2B Non-Agriculture Program 
Wage Setting Requirements 

Job Descriptions: Be Thorough, Yet Concise 

Á DO be concise, but adequately thorough to avoid RFI and 

expedite processing 

ÁDONôT include information unrelated to job duties and 

unnecessary to determine the skill, knowledge, and 

experience requirements for the job 

Do not include ñworker noticeò statements that detail the workweek, pay 

schedule, age requirements, or other details unrelated to the duties and 

qualifications required to perform them 

Do not include statements about lodging  

Do not restate the legal requirements outlined in the regulation 

Just be cause something is needed for advertising does not mean it has 

to be in the PWD job duties 
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